


EXECUTED by the Parties as of the date set forth below the signature of each party, with
the Execution Date of this Contract to be the last of such dates as provided for in Subsection 4(a)
and Section 24 of this Contract.

CITY AND BOROUGH OF SITKA

TRUE ALASKA BOTTLIXG COMPANY

@ﬂ@ (PURCHASE)
BY: C&S V21200 By ¢ & g Nt L7 o0
John Stein Date i el
Administrator President
STATE OF ALASKA ) STATE OF ALASKA )
)ss: )ss:

FIRST JUDICIAL DISTRICT ) FIRST JUDICIAL DISTRICT )

On this?? (day o -, 2006, On this 27¢A day ofgéﬁ, 2006,
persona}lly appe.ared before me’JOHN STEIN, personally appeared before me’ RICHARD
whose identity is personally known to me or KEARNS, whose identity is personally known to

proved to me on the basis of satisfactory evidence, me or proved to me on the basis of satisfactory
and who states under oath by signing this

document that he has the authority as
Administrator for the City and Borough of Sitkato  True Alaska Bottling Company to sign on its

sign on its behalf, anghdoes so freely and
voluntarily. . O %W

evidence, and who states under oath by signing this
document that he has the authority as President of

behalf, and does so fregly and voluntarily.

N(/tary Publ% fo; Maska /K; /ﬂ /

My Commission Expires: /2

My Commission EXpires: /0/4 &/&(

NOTARY PUBLIC
APRIL J. JENSE
2

My Commission Expires

STATE OF ALASKA g,

STATE OF ALASKA
NOTARY PUBLIC )

PURCHASE AND SALE CONTRACT BETWEEN CITY AND BOROUGH OF SITKA
AND TRUE ALASKA BOTTLING COMPANY
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2. installation of water treatment equipment manufactured by
Langenburg Research capable of producing waters with varying
chemical compositions and with such equipment capable of treating
400,000 cases of finished water per month;

3. upgrading existing water bottling equipment in order to expand
capacity from 200,000 cases per month to 400,000 cases per month;

4. rebuilding of the east wall of the existing bottling plant and
construction of container van storage dock;

5. upgrading the electrical system within the existing plant on the
property and creation of a permanent connection to the subdivision's
power grid; and

6. construction of a viewing platform and auditorium within the
existing plant building in order to accommodate tour groups.

B. completion of phase 2 of TAB's development plan within 60 months, if
TAB exercises it option to purchase additional property, including
construction of a new building on the property approximately 50,000
square feet in size.

C. operation on the property for 12 consecutive months of a water bottling
facility, freight forwarding facility or a business that is approved by the
Board and which employs at least 25 year round employees.

1d

The warranty deed between the CBS and TAB also contained two additional provisions.
One purports to require any dispute between the "Grantor or Grantee regarding Grantor's right
to terminate the grant of property and re-enter the property" to be. subject to mandatory
arbitration. Id. at 3. The second seeks to document an alleged option to repurchase retained by
the CBS for a period of four years following the lapse of the alleged reversionary rights
contained in the deed. Id. The purchase price under the option is for the value of the land only
as that land is valued at the time the option is exercised. Id.

In purchasing the property, TAB did so at the property's alleged full fair market value for
both the land and building as of the date of the sale. In this instance, that value and hence
purchase price was $722,720.00. Exh. "1" at 2. It is believed that TAB did in fact pay that

amount, in cash, on or about September 27, 2006.
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In an effort to secure capital for its operation of the facility as well as further assist in
complying with the demands of the CBS with regard to use of the property, TAB subsequently
sold the property to our clients, Cove Partners, LLC ("Cove Partners™), on or about December 4,
2006. Statutory Warranty Deed, dated December 6, 2006, and attached hereto as Exhibit "3."
The warranty deed by and between TAB and Cove Partners was promptly recorded. Id. Cove
Partners paid TAB $1,500,000.00 for purchase of the property. This amount excludes
additional sums which have since been advanced to TAB in order to further assist it in its
operation of the facility. Cove Partners then leased the property back to TAB pursuant to a
lease agreement, dated December 7, 2006. Lease, dated December 7, 2006, and attached hereto
as Exhibit "4." TAB is currently in default of its lease agreement with Cove Partners.

On or about July 15, 2008, the CBS wrote and faxed a letter to TAB President, Mr. C.R.
Kearns. Letter from Jim Dinley to C.R. Kearns, dated July 15, 2008, and attached hereto as
Exhibit "5." In the July 15 letter, the CBS attempted to invoke its 45 day notice to cure as
relates to the reversionary provisions contained in its deed to TAB. Id. The CBS suggested that
failure to do so within the 45 day period would result in forfeiture of the property. Among other
things, the CBS alleged that TAB had failed to adhere to the provisions contained in Subsection
11(a) of its purchase agreement with TAB, including failing to perform the following:

1. cleaning up of loose rubble and non-essential debris from around
the property together with completion of residing the building
located on the property;

2. installation of water treatment equipment manufactured by

Langenburg Research capable of producing waters with varying
chemical compositions and with such equipment capable of treating -
400,000 cases of finished water per month,;

3. upgrading existing water bottling equipment in order to expand
capacity from 200,000 cases per month to 400,000 cases per month;

4, rebuilding of the east wall of the existing bottling plant and
construction of container van storage dock;

5. upgrading the electrical system within the existing plant on the
property and creation of a permanent connection to the subdivision's
power grid; and

6. construction of a viewing platform and auditorium within the
existing plant building in order to accommodate tour groups.
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Id. at 1. In the July 15 letter, the CBS also suggested that if the above-referenced actions were
not taken within 45 days of the date of the letter, TAB would be in default of its contract with
the City and the reversionary rights of the City could be invoked. Id. at 2. Despite being the
record owner of the property, the letter was not sent to Cove Partners, although it did in fact
subsequently come to the attention of Cove Partners.

On or about August 13, 2008, the undersigned wrote to CBS advising it of his firm's

- representation of Cove Partners and requesting that the deadline previously set by the City be

extended. Letter from Z. Kent Sullivan to Garry White, dated August 13, 2008, and attached
hereto as Exhibit "6." On August 26, 2008, the requested extension was brought up before the
Board. Ultimately, after the undersigned confirmed that his clients would be deemed to have
received the July 15, 2008 letter from the City as of August 13, 2008, the Board agreed to grant
a three week extension of the previously imposed deadline. As such, the deadline is now set to
expire on September 19, 2008. Id. at 1.

With this background in mind, Cove Partners desires to bring to CBS's attention the fact
that it believes the deed by and between the CBS and TAB conveyed the real property to TAB
in fee simple absolute. In other words, for the reasons set forth below, neither the deed’s
arbitration provisions, the subject to language or the reversionary provisions, are legally binding
or valid upon Cove Partners. Specifically, as a matter of equity, courts, and particularly Alaska
courts, abhor forfeitures of real property and therefore it is virtually inconceivable that such a
forfeiture would be confirmed here based upon the facts of this case. Further, the reversionary
provisions articulated in this deed are unenforceable due to the fact that they are an
unreasonable restrain on alienation of the property. Next, the deed's reversion provisions are
also unenforceable due to an obvious ambiguity between those provisions and the deed's
granting clause. Also, neither the option nor the reversionary provisions contained within the
deed were supported by separate consideration and as such, they also fail on that basis. Next,
even if by chance the deed's reversion provisions were somehow upheld, the CBS would be
required to allow at least a 90 day period to pass following written notice before declaring
forfeiture as opposed to a 45 day period as it has done here. This is because any claimed
forfeiture in a shorter period of time would violate Cove Partner's right of equitable redemption.
Finally, with regard to all of the issues raised above, Cove Partners is not required to address
such issues in arbitration. This is because Cove Partners cannot be bound by an arbitration
agreement entered into by and between the CBS and TAB. I will address each of these issues
and the legal authority supporting the same in much greater detail below.



Theresa L. Hillhouse, Esq.
September 8, 2008
Page 6

L. Equity Abhors a Forfeiture and as Such, Based Upon These Facts, it is Virtually
Inconceivable That an Alaska Court Would Confirm a Forfeiture in This Case.

, It is black letter law that equity abhors a forfeiture. Infra. While this is generally the

case, it is particularly so in the State of Alaska. Routinely, Alaska courts have again and again
failed to uphold the forfeiture of real property on facts much less deserving of equity than those
involved here. Id For this reason, it is virtually inconceivable that an Alaska court would
confirm a forfeiture in this instance based upon application of Alaska law and the facts of this
case.

It is well-established law in Alaska that forfeitures of real property are extremely
disfavored. In Rosenberg v. Smidt, 727 P.2d 778, 783 (Alaska 1987), the Alaska Supreme
Court stated, “equity abhors a forfeiture and will seize upon slight circumstances to relieve a
party therefrom.” This rule has often been reiterated in Alaska law. For example, in Strack v.
Miller, 645 P.2d 184, 187 (Alaska 1982), the Court again cited to the general rule that
forfeitures are to be avoided, stating, “[i]t is well settled in this jurisdiction that equity abhors a
forfeiture, and we have frequently relieved a party therefrom.” In Strack, the Court further
described the very broad policy against forfeitures stating, “[w]hen the principles of equity and
justice so require, we may refuse to enforce even an express forfeiture provision in a land sale
contract.” Id. Where adequate compensation can be paid, equity will discharge the forfeiture
upon such compensation being made. Id.

In Strack, the Alaska Supreme Court denied the relief of immediate forfeiture, holding
that the Stracks should be allowed an opportunity to salvage, if they could, a substantial interest
in the property acquired during their five-year period of possession. Id. The Court cited the
good faith efforts of the Stracks in attempting to comply with the conditions of payment. The
Court stated:

[TThis is not the type of case where the purchaser's history of
performance has been so inauspicious or in such bad faith as to
demand a forfeiture. Given the existing uncertainty as to the time
and manner of payments, the Stracks’ partial performance through
payment, possession, and improvement of the property, their
continuing efforts to reach a mutually agreeable solution with
Miller, and Miller's continuing acquiescence in various proposed
alternatives and failure to indicate he would terminate the contract,
we find that the trial court abused its discretion in declaring an
immediate forfeiture to Miller of the Stracks’ interest in the land.

Id
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The Court differentiated Strack from Curry v. Tucker, 616 P.2d 8 (Alaska 1980). In
Curry, the Court noted that the debtor, Curry, had made no good faith efforts to fulfill his
obligations under the property sale contracts. /d. at 13. Despite numerous reminders of his duty
to make monthly payments, Curry made only minimal payments. Additionally, from the time he
was first served with the notice of forfeiture until the date of trial, Curry made absolutely no
effort to tender the purchase price or in any other way fulfill his contractual obligations. Id.
The Court also noted that although Curry claimed that he would lose approximately $87,000 as
the result of the forfeiture, this amount consisted almost entirely of appreciation. The Court
stated that Curry’s actual loss due to the forfeiture would be limited to approximately
$10,380.47 in out-of-pocket expenses. Id. at 14.

As noted above, most forfeiture cases deal with situations in which a purchaser has failed
to pay the seller the full purchase price for the property. Supra. Even in these situations, courts
nationwide and particularly Alaska courts, frequently invoke equity and set aside such attempted
forfeitures. Here, this case is nowhere typical of your everyday forfeiture case. Instead, in this
instance, TAB paid the full fair market value of the property, such value being based upon all of
the property's incidents of ownership and without encumbrance. See Exh. "1" at 2. Then, after
having done so and for the purpose of providing TAB additional capital, Cove Partners paid
nearly double the property's then existing, and unencumbered, fair market value.

Here, the actual loss that would be suffered from forfeiture by Cove Partners would be
substantial. Again, TAB initially purchased the property for its full fair market value. Exh. "1"
at 2. This is not a situation in which TAB was given a sweetheart deal on the property and in
exchange, was required to perform numerous stringent contract provisions in return for
receiving such a good deal. It is not uncommon for cities and States to give property to
businesses, or provide property at far less than fair market value, in exchange for those
businesses agreeing to run and operate the property in accord with strict contractual
requirements. That was not the case here.

Instead, in this instance, TAB paid the full purchase price which was the fair market
value of the property. Exh. "1" at 2. However, if the City's argument is taken at face value,
TAB received far less than 100% of the property rights upon which the fair market value of the
property was based. The fair market value was not based upon rights of first refusal and options
being retained by the City. It was not based upon reversion contingencies retained by the City.
It was not based upon the deed being conveyed subject to various contractual provisions.
Instead, the fair market value for the property was based upon an unencumbered, fee simple
absolute estate in and to the property. Nevertheless, if the City's argument is embraced, TAB
received far, far less than what it was paying for, and that is even before forfeiture is actually
invoked. This is because, by the City's argument, TAB was not receiving fee simple ownership
of the property. Instead, it was receiving ownership of the property subject to pages of onerous
contractual provisions, reversionary interests, options and rights of first refusal. Such a title is
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far less than a fee simple absolute and is far less than what TAB's purchase price was based
upon.

Cove Partners assisted TAB by paying nearly double the unencumbered fair market value
of the property. After having done so, and after both the City and TAB have been paid their
respective full purchase price for the property, CBS now seeks to have Cove Partners forfeit its
ownership of the property.

It is respectfully suggested that the CBS will be unable to cite a single legal case,
precedent, or authority, in which a forfeiture was allowed to occur on facts as inequitable as
those existing here. For these reasons and based upon the strong stance the Alaska Supreme
Court has taken against upholding forfeitures, it is virtually inconceivable that an Alaska court
will uphold a forfeiture based upon these facts.

I1. The Reservations and Conditions Contained in This Deed Amount to an
Unreasonable Restraint on Alienation and-are Therefore, Unenforceable.

Traditionally, courts are loath to uphold restrictions in deeds which create unreasonable
restrictions on the ability of an owner to sell the property. It is for this reason that it is almost
unheard of to see a warranty deed which contains three pages of conditions, restrictions and
provisions that the grant is allegedly subject to. Simply stated, while relatively simple and
unobtrusive restraints are arguably enforceable in many situations, overly restrictive conditions
in a deed will be deemed an unreasonable restraint on alienation and unenforceable. The
conditions and restrictions contained in this deed present just such a situation.

The modern view and the general rule regarding conditions subsequent in deeds is that a
condition attached to a fee simple estate is an indirect restraint on alienation if it materially and
adversely affects marketability. See Nebraska v. Union Pacific Railroad Co, 490 N.W.2d 461
(Neb. 1992); see also Cast v. National Bank of Commerce Trust & Savings Association of
Lincoln, 183 N.W.2d 485, 488 (Neb. 1971). In Union Pacific Railroad Co., property was
conveyed to the Union Pacific Railroad Co. (“Railroad”) and the deed language provided that in
the event that the Railroad ceased to use the land for railway purposes, the land reverted back to
the original grantors. Id. at 463. The Nebraska Supreme Court held that this possibility of
reverter contained in the deeds was a restraint against alienation and was therefore void and
unenforceable. Id. at 468. Citing Cast, the Union Pacific Railroad Co. court held that
“‘restraint on alienation’ means not merely a restriction on the legal power of alienation but also
refers to the restriction of alienability as a practical matter. Any provision in a deed, will,
contract or other legal instrument which, if valid, would tend to impair the marketability of
property, is a restraint on alienation.” Id. at 469. The court reasoned that because the
possibility of reverter set out in the deed to the Railroad obviously affects marketability of title
the Railroad received, the possibility of reverter was void and the Railroad therefore owned the
property in fee simple absolute. Id.



